
KELLEY DRYE & WARREN LLP

NEW YORK, NY

TYSONS CORNER, VA

CHICAGO, IL

STAMFORD,CT

PARSIPPANY, NJ

BRUSSELS, BELGIUM

AFFILIATE OFFICES

MUMBAI, INDIA

A LIMITED LIABILITY PARTNERSHIP

(202) 342-8400

December 5, 2008

FACSIMILE

(202) 342-8451

www.kelleydrye.com

3050 K. STREET, N.W.

SUITE 400

WASHINGTON, D.C. 20007

VIA ELECTRONIC MAIL

Ms. Lori Steele

	

New England Fishery Management Council
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Newburyport, MS 01950

Re: Herring Amendment 4 Catch Monitoring Program

Dear Ms. Steele:

This letter is submitted on behalf of Cape Seafoods, Inc., Lund's Fisheries, Inc., Northern
Pelagic Group, LLC, Western Seas Fishing Company, and the following fishing vessels: Dona
Martita, Nordic Explorer, Eastern Hunter, Western Hunter, Enterprise, Gulf Stream, Miss Lanie,
Voyager, Challenger, Endeavour, Providian, Retriever, Amy Marie, Jersey Cape, Crystal Ann,
Galicia, Elise G, Mt. Vernon, Isabelle Taylor, Jean MacCausland, and Western Explorer. We
are writing in response to the call for proposals relative to the Atlantic Herring Fishery Catch
Monitoring Program. To say the least, this somewhat unusual request for specific input from
herring fishery "stakeholders" appears to duplicate efforts undertaken during the Amendment 4
scoping process. However, these companies and vessels engaged in the Atlantic herring fishery
(and many of which are similarly involved in the Atlantic mackerel fishery) will reiterate and
expand upon their position on monitoring of this fishery expressed during the scoping process.

We are also attaching a report from Paul Starr, a fisheries assessment scientist formerly
with the Canadian Department of Fisheries and Oceans, who has designed monitoring programs
for a variety of fisheries in Canada and New Zealand. His curriculum vitae is also attached.
This letter incorporates many of Mr. Starr's thoughts and recommendations.

EXECUTIVE SUMMARY

The Council has just this year completed and implemented the Standardized Bycatch
Reporting Methodology Omnibus Amendment ("SBRM Amendment"), a major rulemaking
designed to address comprehensively the deployment of observers necessary to characterize
precisely and accurately bycatch in all managed fisheries. As a result of this process, the number
of observer days projected to be employed in monitoring the mid-water trawl fleet (single and
paired trawls) during 2008 is slated to increase by 83 percent (255 days in 2008, compared to
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139 in 2007) by year's end.' This increase is roughly in line with what was called for by the
SBRM Amendment, despite the shortfall in total Northeast Region observer days for this year.2

Moreover, even prior to the institution of the SBRM Amendment, the mid-water trawl
fleet has been observed at a rate among the highest of any fleet in the Northeast Region. In
addition to coverage under the fisheries observer program, the fleet is also subject to observation
under the Marine Mammal Protection Act. Indeed, in many years, the amount of coverage for
these purposes significantly exceeds the number of observer days for fisheries purposes. In
2005, observer coverage levels reached about 25 percent of all herring trips.

This at-sea observer coverage is supplemented by a dock-side herring sampling program
run by the Maine Department of Marine Resources as part of the Atlantic Coastal Cooperative
Statistics Program ("ACCSP"). Started in 2001, this program collects basket samples and
measures bycatch at offload locations from Prospect Harbor, Maine, to Cape May, New Jersey.
Additionally, starting in October of this year, the Massachusetts Division of Marine Fisheries has
conducted a similar, nearly universal sampling program in that state. As a result of all these
efforts, this is the most intensively surveyed fleet and fishery on the East Coast.

Thus, as a general matter, any additional coverage required as part of a new monitoring
plan must take into account the following factors: (1) the need to characterize the amount and
type of bycatch at reasonable levels of precision and accuracy ("P&A"); (2) account for limited
monitoring resources and potential trade-offs between marginal increases in P&A in the herring
fleet and fewer resources available to monitor other fleets; (3) costs imposed on the industry as
compared to benefits of monitoring requirements in terms of relative improvements in the quality
and type of data collected; (4) the purpose for which the data is being collected (e.g., bycatch
assessment, total allowable catch ("TAC") monitoring, enforcement, etc.); and (5) equality of
treatment among all fisheries based on a scientific assessment of data needs.

For the immediate purposes of Amendment 4, the Council should focus on assessing the
adequacy and bolstering, if necessary and appropriate, at-sea monitoring through observer
coverage necessary to accurately measure and identify bycatch and institute a system of near
universal weighing of landed catch (including catch that is transshipped to Canada). Shoreside
weighing can be enhanced to include additional catch sampling to further increase confidence in

1

	

Parenthetically, observation of herring purse-seine vessels decreased by 38 percent (29
days in 2008 compared to 40 in 2007), despite implementation of the purse seine-only restriction
in Area 1 A that undoubtedly led to an increase in purse seine effort.

2

	

The shortfall in observer coverage for 2008 compared to the levels set in the SBRM
Amendment for mid-water trawlers is 27 percent; however, the projected number of observer
days for 2008 of 255 for mid-water trawlers is higher than either the 221 days if the shortfall had
been applied proportionally to all fisheries or the 214 days that resulted from the "prioritization"
process described by the National Marine Fisheries Service ("NMFS") in June 2008.
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bycatch estimates. What is not necessary is full importation of monitoring and enforcement
regimes, including one hundred percent observer coverage and video monitoring, designed to
enforce individual TAC allocations and other regulatory requirements aboard catcher-processors
in complex multispecies fisheries in the North Pacific. Not only are such requirements beyond
current human and technological capacities in this region, but they would be punitively
expensive while adding little to the bycatch reporting and TAC-monitoring functions which the
amendment is designed to accomplish.

Before explaining the details of our proposal, we will first address some of the issues
raised by critics of the mid-water trawl fleet, focusing on some of the myths and misperceptions
that have been put forth. The substance of some of these critics' specific proposals will also be
addressed. Following that will be a brief discussion of the legal requirements and limitations
relevant to the issue at hand. Finally, we will detail these businesses' proposal.

1.

	

Analysis of Proposals Proffered by the Industry's Critics

As one example, the ad hoc Herring Alliance, as well as the CHOIR Coalition and others,
have advocated for one hundred percent observer coverage in the mid-water trawl fishery, with
the caveat that such observation could "take place at-sea, on shore, or through some combination
of the two, provided that there is verification of 100% compliance." Herring Alliance letter at 7.3
Nowhere, however, does the Herring Alliance say why this is necessary (except to say that that
"complete catch monitoring is clearly the future"), failing to explain why the researchers at the
Northeast Fisheries Science Center who crafted the protocols adopted in the SBRM Amendment
are wrong to suggest that fully appropriate bycatch characterization can be achieved with much
lower levels of coverage.

The argument these critics advance is largely semantic. The Herring Alliance does not
state that one hundred percent coverage is necessary solely to assess bycatch, but merely that it is
needed to ensure "compliance." The argument is essentially tautological-that is, they circularly
argue 100 percent coverage is necessary to comply with a requirement to attain 100 percent
coverage. If the issue is not bycatch monitoring, but rather TAC monitoring, then what is needed
is not additional observers, but near one hundred percent catch weighing, which is an achievable
objective these fishery participants support.

The suggestion that bycatch cannot be adequately assessed through a combination of at-
sea and shore-side sampling is itself completely unsupportable. No fishery, even those with one
hundred percent observer coverage, includes provisions for a complete census of bycatch, as the
Herring Alliance and others suggest. Rather, the norm is to take basket samples, just as current

3

	

Reproduced at http://www.nefmc. org/herring/planamen/draft%20A4/scoping_Comments_
part l.pdf , p. 39.
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Northeast Fishery Observer Program protocols for the herring fishery require.4 The simple step
of creating a uniform dockside sampling program that integrates or supplements those currently
undertaken by Massachusetts and Maine would give NMFS and the Council more information
about the herring fishery than any other it manages.

Indeed, even in the much touted "Alaskan fisheries," TAC and bycatch monitoring for
the majority of vessels engaged in complex multispecies fisheries is accomplished with a
combination of 30 percent observer coverage and shore-side monitoring.5 In general, where
enhanced observer requirements exist in the Bering Sea/Aleutian Islands and Gulf of Alaska
fisheries, they are components of private rights-based fishing programs, like those for American
Fisheries Act-governed pollock catcher-processors, the Amendment 80 groundfish catcher-
processors, or the Community Development Quota program. In the Northeast region, the lack of
observer resources and funding requires a realistic and equitable distribution of observers
consistent with the SBRM Amendment. In particular, the Council must give consideration to
monitoring needs for all fisheries, such as the groundfish fishery for which the sector component
is likely to be heavily observer-dependent.

Indeed, North Pacific fisheries are not good analogues for the New England region as
they are governed by specific statutory authorities. The MSA provides the North Pacific
Council, for example, with unambiguous authority to enhance observer coverage and charge the
industry for provision of observers. See 16 U.S.C. § 1862(a). This authority is lacking in other
councils, except as a component of a limited access privilege program ("LAPP"). See id. §§

1853a(e) & 1854(d)(2). Ironically, the herring industry's critics argued, successfully, against the
development of a LAPP for the herring fishery, even though this could have provided the means
and authority for the Council to institute the type of monitoring programs for which they
advocate.

4

	

See http://www.nefsc.noaa.gov/femad/fishsamp/fsb/NEFOPMemos/NEFOPMemo-04-
012.HerringSampling.pdf; see also http://www.nefmc.org/herring/cte%20mtg%20docs/
Sampling-Protocols_Midwater_Trawl_AVA.pd£ The Observer Program also requires a
minimum of 10 basket samples be taken from the beginning, middle, and end of each haul to
account for the possibility of stratification in the net. Observers are required to inform captains
that each haul, whether brought aboard or not, must be monitored, and observers must report
hauls not brought aboard and estimate the catch. Any bycatch of large fish excluded by sorting
grates are to be set aside for the observer. In short, the protocols are robust and comprehensive.

5 This system has been instituted and determined adequate for management purposes and,
notably, in compliance with provisions of the Magnuson-Stevens Act specifically requiring the
North Pacific Council to institute measures ensuring "accurate enumeration, at a minimum, of
target species, economic discards, and regulatory discards." 16 U.S.C. § 1862(h)(1).
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Finally, many commentators have suggested electronic monitoring of the fishery as a
component of TAC monitoring and bycatch estimation. In practice, however, video has only
been effectively used as an element of enforcement; current technologies are not suitable (nor are
they necessary) for the purposes which CHOIR, the Herring Alliance, and others advocate. For,
instance, video monitoring is offered as an option in the North Pacific trawl catcher /processor
fleet to monitor fish bins to ensure presorting of prohibited species catch does not occur. For this
limited function of insuring certain rules are adhered to, video monitoring has its place.

Video monitoring, however, is not a substitute for at-sea observers and does nothing to
enhance TAC monitoring. It can provide neither fine-scale species identification, nor catch
estimates. Rather, it is costly to participants in this low-margin fishery, it is unproven for the
proposed application, and it does nothing to alleviate the governmental resources problem
because reviewing and attempting to collect data from video is labor-intensive. Fortunately,
video monitoring is an unnecessary adjunct to a comprehensive herring fishery monitoring
system, as at-sea and shore-side sampling provide robust bycatch estimates that can be
extrapolated to the entire catch-that is the whole point of the SBRM Amendment. Full
weighing of landed catch, moreover, fully addresses TAC monitoring.6 While this technology
should continue to be explored, it is not ready for prime time, and should not be part of
Amendment 4.

II.

	

Legal Considerations

During the scoping process, commentators, like the Herring Alliance, identified certain of
the new mandates implemented through the Magnuson-Stevens Fishery Conservation and

, such as those requiring development of annual catchManagement Reauthorization Act of 20067
limits ("ACL") and accountability measures ("AM"). However, ACLs and AMs are not the only
new requirements imposed on the fisheries management process by Congress. Also included are
new mandates (which we would characterize as clarifications of existing requirements that were
honored more in the breach than in practice) relating to managers' duties to consider the
economic impacts of, and vigorously investigate less burdensome alternatives to, conservation
and management mandates.

6

	

To the extent that concerns exist over hauls that might be released at sea, the same type of
extrapolation towards total catch can be made based on observer estimates. For Areas 2 and 3,
moreover, absolute precision is not necessary for management purposes, as the TAC is not even
close to being reached. Even in Area 1, where the TAC is fully utilized, it is important to
keep in mind that the harvest level is already set precautionarily low, more than accounting
for any management uncertainty.
7

	

Pub. L. No. 109-479, 102 Stat. 3575, 3579 (Jan. 12, 2007) ("Reauthorization Act").
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Specifically, the same section of the Reauthorization Act that amended National Standard
8 to insure employment of high quality economic and social data in the effort to "minimize
adverse economic impacts," also amended 16 U.S.C. § 1853(a)(9), relating to development of
fisheries impact statements. Required impact statements must now contain not only an
assessment of the "cumulative conservation, economic, and social impacts" of conservation and
management measures, but also must explore "possible mitigation measures" to offset any
adverse economic and social impacts on fishermen and their communities stemming from
conservation and management measures. Reauthorization Act, § 101(a); codified at 16 U.S.C. §
1853(a)(9).

This section thus evinces congressional intent that regional fishery management councils
take into consideration the economic burden of measures imposed and seek least-cost
alternatives to achieving management objectives.8 In this case, the charge is not to develop the
Cadillac monitoring system proposed by some, but rather the most effective system that is within
the means of the industry and NMFS. Indeed, reviewing some of the proposals offered, one may
be forgiven for assuming that the underlying intent is to bury the mid-water trawl sector, and the
herring fishery more generally, in a slew of burdensome and uneconomic mandates.

Of course, some of the proposals, such as industry-funded observers, are simply beyond
the Council's legal authority, as noted above (and as was recognized by the Council at its last
meeting).9 Supra at 4. Others of these, including full retention (which is required in no fishery
of which we are aware, and certainly none in the Pacific or North Pacific)10 and a complete at-
sea census of fish and bycatch, are simply so economically burdensome and unnecessary to the
conservation goal of measuring bycatch that they simply fail the National Standard 8 test. This
is primarily due to the fact that perfectly adequate levels of precision and accuracy can be
obtained by measures imposing significantly fewer economic burdens.

8

	

Congress' increased concern with economic impacts is also displayed in other changes
effected by the Reauthorization Act. See, e.g., Reauthorization Act § 104(a)(2) (requiring the
use and collection of "economic information necessary to meet the requirements of this Act")
and § 104(a)(6) (requiring an assessment of the economic impact of the various sectors), codified

at 16 U.S.C. § 1853(a)(5),(14).

9

	

Specifically, the MSA, as amended by the Reauthorization Act, only allows NMFS to
require industry-funded observers either as part of a LAPP or in instances where a compensatory
mechanism, like the observer TAC set-aside in the Atlantic sea scallop fishery, exists.

10

	

Indeed, the Pacific Fishery Management Council found that "100% retention was not
practicable" for the Pacific whiting fishery. Alaska Fisheries Science Center, "Electronic
Fisheries Monitoring Workshop Proceedings," at 20 (July 29-30, 2008), available at

http://www.fakr.noaa.gov/npfmc/misc_pub/EMproceedings.pdf.
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In terms of the adverse economic impacts, sorting through the entire catch, whether at-sea
or dockside, would destroy the quality of herring destined for human consumption. Such product
needs careful handling under temperature controlled conditions to retain food quality. An effort
to measure all catch, furthermore, will significantly disrupt vessel and plant operations, imposing
direct monetary costs on the industry.

As to full retention, no captain wishes to discard fish, but occasionally a haul, or part of a
haul, will yield fish that are simply unsuitable for market or retention may be impossible due to
mechanical limitations or lack of vessel capacity. For instance, when substantial numbers of
dogfish, a now rebuilt stock, are encountered, it is impossible to pump the net or otherwise bring
those fish aboard. The only available, and preferable, course, is to release these hardy species.
Also, a good number of slipped tows are actually "test tows" made for the purpose of confirming
whether fish on the sonar is indeed herring or whether herring is mixed with other species, such
as haddock. These tows are short, twenty minutes or so, and often the fish can be released alive.
This practice, which helps to reduce bycatch and minimize the impact on fish incidentally
encountered, is far better than a blanket full retention rule that would have the opposite effects.

Furthermore, full retention of low quality fish can irretrievably ruin the quality of other
fish for food purposes, and impose other real costs in terms of displacement, sorting, and
dockside discarding. In any event, such "slippage" occurs on only a tiny percentage of tows, and
fish subject to such discards account for far less than the 8.8 percent of observed hauls that were
subject to full or partial slippage between 2005-2007.11 Under these circumstances, to force
retention serves no management function that cannot be met by far less costly and obtrusive
means. 12

In sum, there is no basis in law for singling out this fishery or mode of fishing for
particularly onerous treatment. Mid-water trawls are already one of the most intensively
monitored gear types in the region. None of the information gathered to date warrants singling
out this sector for inordinately high and grossly disproportionate monitoring systems. The
Magnuson-Stevens Act's requirements for bycatch estimation and minimization apply equally to
all fisheries and gear types.

11

	

According to figures from the Northeast Observer Program, in terms of weight, the
amount of fish slipped is approximately 1.8 percent of total catch on those trips. Importantly,
also, this dataset is not solely comprised of mid-water trawl trips or even directed herring trips.
Rather, it also includes trips by purse seine vessels and draggers. The only criterion is that 2,000
pounds of more of herring was retained. Thus, the dataset includes a significant number of mid-
Atlantic mackerel trips, groundfish or other trips, and herring trips by purse seine vessels.
12

	

Given that effective alternatives exist to the draconian measures being advocated,
overreaching proposals also run afoul of National Standard 7, which mandates the minimization
of costs. 16 U.S.C. § 1851(a)(7).
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III. Our Monitoring Proposal

As described in the Plan Development Team's call for monitoring proposals and
discussed herein, the purpose of the monitoring system is to estimate precisely and accurately all
catch, including landings and discards. Thus, to insure high quality bycatch information and to
better monitor the various area TACs, we offer the following proposal:

A.

	

Observer Coverage & Shoreside Catch Sampling

As noted above, the Council has just completed a major undertaking with respect to the
collection of bycatch information and deployment of observer resources through the SBRM
Amendment. This amendment provides an empirical, scientific basis for establishing levels of
observer coverage; albeit one that the industry's critics are unwilling to accept. Their position is
not justifiable in scientific terms, as the challenges of monitoring the herring fishery are certainly
not different from other fisheries, and considerably less than monitoring catch and bycatch
among the myriad of gear types involved in the multispecies fishery. Nor, for the reasons
previously discussed, is the call for one hundred percent observer coverage feasible or
practicable.

Indeed, even modestly enhanced levels of at-sea observer coverage above the levels
specified for the herring fishery by the SBRM Amendment may be infeasible." To date, NMFS
has been unable to muster the resources necessary to achieve the 30 percent coefficient of
variation ("cv") for the mid-water trawl and purse seine sectors. Given this fact, as a step
towards achieving a goal of improving P&A to the 20 percent cv as recommended by the
Council for further consideration at its last meeting, an expanded, uniform, and resource-wide
port sampling program should be considered in Amendment 4.

While the current ACCSP and Massachusetts monitoring programs have proven the
feasibility of this approach, the former is running low on funding, and the latter program has only
limited geographical coverage. By contrast, a federal dock -side sampling program to collect
information on landed herring and bycatch would be more durable and could be tailored to meet
the Council's and NMFS' s management needs. Shoreside sampling is more cost-effective than
additional at-sea observers, helping to conserve those resources to meet the SBRM standards for

13

	

For instance, if the Council sought to achieve 30 percent coverage for the mid-water
trawl fleet, the total number of observer days needed would be around 1,000 based on total days
fished in 2004. That represents 16 percent of the total observer days available for all New
England and Mid-Atlantic fisheries for 2008 dedicated to one gear type. One hundred percent
coverage would use up over half of all 2008 observer days. Furthermore, neither of these figures
takes into account improving TAC and bycatch monitoring of the fishery's purse seine
component that dominates Area 1, where TAC monitoring issues are most critical. However, we
are not inalterably opposed to enhanced observer coverage if resources were to become available
and all sectors of the fishery are treated equitably.



Ms. Lori Steele
December 5, 2008
Page 9

all fisheries. Combined with at-sea observer coverage necessary to achieve a 30 percent cv, this
approach will provide high-resolution bycatch information for the fishery, and would improve
P&A to levels well above the SBRM standard.

Undoubtedly, this approach will not mollify all "stakeholders," but this proposal
represents a reasonable response to the unreasonable demands made of both the industry and the
Council, charting a middle course between unrealistic objectives and the status quo that has
already been determined to meet management needs and legal requirements.

B. Catch Weighing

We also propose moving towards a system of near one hundred percent weighing of
harvested catch, either at the point of first landing, production, or transshipment. This is the key
to meeting the Council's objective of improved TAC monitoring, something which more
observers does virtually nothing to address. Of course, implementation of this goal will be
challenging. Given the diversity of ports, fishing methods, delivery means, and other factors,
such a system needs to be flexible. A variety of methods, including volumetric catch weighing,
truck and tanker weighing, and plant-based weighing systems should be considered, with
allowance for owners of vessels and plants to submit to NMFS a certified catch-weighing plan.

Of all these methods, volumetric measures based on calibrated holding tanks may prove
the most practicable and cost-effective method for measuring catch by dedicated mid-water and
purse seine herring vessels. Weighing of herring catches by bottom trawlers and gillnet vessels
presents a greater challenge, but some type of weigh-out system of the types being considered by
the Council as part of development of sectors for the groundfish fishery may provide a solution.
Finally, total catch monitoring includes the need to account for herring that is sold as bait at sea.

Monitoring herring that is currently transshipped at sea for export presents the greatest
challenge. To achieve near one hundred percent weighing, vessels involved in transshipment,
either harvesters or tenders, could either have certified flow scales or calibrated holding tanks, be
required to bring the catch to shore-side weigh-out stations, or present an equally suitable catch-
weighing plan to NMFS. There should also be some means of monitoring weigh-outs, whether
they take place on shore or at sea, to insure compliance.

C. Investigate Use of Study Fleet Technology

The technology developed by Northeast Fisheries Science Center for the study fleet has

	

significant potential for providing greatly improved monitoring of this fishery, including the goal
of near real-time TAC-monitoring. As the Council is likely aware from prior briefings by the
Science Center, the Study Fleet technology includes a computer, sensors, and software that can
be integrated into a ship's systems and VMS, creating a combination of computerized reporting
and passive collection of a wide variety of data. This technology can help identify conditions
leading to higher rates of bycatch, improve the quality and timeliness of reporting, and,
potentially even help measure the extent of slippage.
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With respect to the latter, it may be feasible to tie the computer system (which currently

	

is designed and tested to collect, among other variables, GPS data, vessel speed, and depth/
temperature data) into the winch and pump systems. If feasible, this could provide a means by
which incidents of "slippage" - i.e., haul-backs which are not pumped -can unobserved trips can
be measured. This could help detect vOiether, indeed, there is an "observer effect" -- i.e., a

difference in the incidence of slippage between observed and unobserved trips. [parenthetically,
we believe that this will confirm no such effect, and that the extent of slippage is a relatively
minor component of the fishery]

We recommend that the Council establish testing of this technology as a research priority
for funding under the research set-aside program. If it can be successfully adapted to the herring
fishery, this monitoring system can provide high quality information in a very cost effective
manner.

We appreciate this opportunity to provide comment on the monitoring aspects of
Amendment 4. If you have any questions about these comments or desire any further
information, please do not hesitate to contact us at the number above.

Sincerely,

......... ...^

David E. Frulla
Shaun M. Gehan
Andrew E. Minkiewicz



Submission on proposal to increase observer coverage levels in the
Northeast Atlantic Herring pelagic trawl fishery

In response to call for comments on the Atlantic Herring Fishery Catch Monitoring Program

Prepared by: Paul Starr
Date:

	

December 4, 2008
Attn:

	

Ms. Lori Steele, New England Fishery Management Council

I have been asked to comment on a proposal to increase the level of observer coverage in the
Northeast Atlantic herring fishery. I have discussed this with representatives of Kelley Drye
& Warren, LLP who are acting for a consortium of companies and vessels engaged in mid-
water trawling for herring, and I have received copies of two PowerPoint presentations made
by Van Atten (2008a and 2008b) and another by Becker (2008). I have also reviewed a
report summarising the results of a pilot programme which implemented electronic logbooks
on a selected subset of the New England groundfish fleet (Palmer et al. 2007), as well as
comments submitted by the public during "scoping" of Herring Amendment 4.

My experience includes designing, implementing, and analysing data from fisheries
monitoring systems in western Canadian groundfish and salmon fisheries and New Zealand
shellfish and groundfish fisheries. I was asked in late 2006 to review the draft Standardized
Bycatch Reporting Methodology ("SBRM") Amendment and provide comment on behalf of
other participants in the commercial fisheries of the north-eastern United States. My primary
concern regarding the SBRM, as proposed at the time of my review, was that its main focus
was directed towards achieving a single performance standard (a coefficient of variation
[CV] of 30 percent) across all fisheries, which was not directly associated with the
management objective for the observer coverage. I argued at the time that the required CV
needed to be consistent with the objective, with some objectives requiring a more precise CV
and others being less precise.

As discussed below, the management goals and objectives for collecting data in the New
England herring fishery require refinement. However, my overall conclusion from this
review is that the existing observer coverage, particularly that mandated through the SBRM
programme, appears to be producing reasonable information for understanding and defining
the problems in the herring fishery. It should be sufficient to rely on the SBRM for at-sea
data collection, while incorporating additional (and perhaps shorter term) refinements to
address specific issues.

The following are the conclusions I reached based on this review:

I .

	

I find that the management goals for requiring additional sampling of the New England
herring fleet have not been well articulated or documented. The following three
categories are my inferences of the reasons for requiring the additional monitoring, all
of which are outcomes which may be considered undesirable but appear to be
permitted under the current system:

a.

	

There is some bycatch of pelagic fish, associated with schools of Atlantic
herring, which is small relative to the catch of herring. These include species
such as river herring (multiple species), shad, and juvenile haddock which may
have sustainability or other management concerns. Other species, such as



mackerel and scup are also caught in reasonable numbers but are not considered
to be a problem.

b.

	

There is a potential bycatch of large important species (megafauna), such as tuna,
various shark species (e.g., porbeagle, mako) and possibly marine mammals and
turtles. Unintended mortality of these species is always a concern.

C.

	

Some tows in the NE herring fishery are, for a range of reasons, released
(completely or partially) without bringing the catch on board (referred to as
"slippage" in Van Atten et al. 2008b). Management agencies are concerned
about the frequency of such events and the composition of the catch in the
released tows.

2.

	

It is reasonable to ask how increased on-board observer coverage will address each of
the above issues. As noted above, it is the current level of observer coverage that has
identified the scale of these issues and I note that a minimum level of observer
coverage to achieve a target level of precision is stipulated by the SBRM. None of the
results I have reviewed suggest that the existing levels of observer coverage are
inadequate. Therefore, this discussion concerns the benefits of requiring additional
observer coverage over and above the levels required by the SBRM.

3.

	

Sampling vessels when they unload (referred to as "portside" or "dockside" sampling
in this document) is available as an alternative sampling strategy which can be used to
address some of the above management issues. Becker (2008) indicates that the
portside sampling programme shows "no difference between portside and observer
samples" which indicates that it is likely reasonable to use a combination of observer
and portside methods to address the issues identified in Paragraph 1 (above):

a. The bycatch of fish which are in the same general size categories as Atlantic
herring should be reasonably well monitored by a dockside programme because
it is not easy to sort fish effectively at sea. This conclusion can be validated, as
at-sea observers will continue to be deployed under the SBRM to deal with other
bycatch issues in this fishery. Page 23 of Becker (2008) implies that the
dockside sampling programme is relatively less expensive than using on-board
observers and that instituting such a programme will allow significantly more
coverage than could be achieved by increasing at-sea observers for the same
expenditure. Of course, by adopting such an alternative, one loses the detailed
location and other haul-specific information that is obtained from the use of
observers.

b. Existing observer coverage indicates that the bycatch of megafauna is relatively
low. The table on page 25 of Van Atten et al. (2008b) indicates that the
incidence of large shark and tuna species is low (given the low numbers
observed over 900 tows: 45 animals, of which 32 were brought on board). While
these numbers are undesirable, it seems that the scale of this problem is relatively
small compared to other issues surrounding this fishery. It is likely that current
levels of at-sea observer coverage are adequately addressing this issue.

C.

	

Past levels of observer coverage give some indication of the seriousness of the
discard problem described in paragraph l.c. Page 26 of Van Atten et al. (2008b)
estimates that tows with "slippage" comprise less than 10% of the observed tows
(80 of 906 observed tows) and another graph on page 26 shows that the catch
composition of these tows does not appear to be particularly different from tows
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that are brought on board. A very recent email from Van Atten (received 5
December 2008, pers. comm.) states that the total tonnage "slipped" from the 80
observed tows comprised approximately 2% of the total catch from the 906
observed tows, indicating that the total catch per tow by weight from "slipped"
tows is less than that from landed tows. Increasing the level of observer
coverage to address this issue may not improve on these estimates, particularly if
there is an "observer effect", with vessels behaving differently when they have
observers on board. The extent of this effect can only be monitored through
alternative methods, probably best done by some form of electronic monitoring,
as described below.

4.

	

Given the considerations above, it seems to me that the best approach would be to
monitor this fishery using a combination of at-sea observers, using the levels mandated
by the SBRM, supplemented by dockside sampling.

a. The existing levels of observer coverage appear to be giving useful snapshots of
this fishery as it is currently prosecuted and it is the historical coverage which
has formed the basis for the present understanding of this fishery. Existing levels
of observer coverage, particularly if they are at the levels mandated by the
SBRM (which are designed to achieve a specified CV), are likely to be adequate
for estimating bycatch, including megafauna (paragraphs Lb and 3.c). It is even
possible that the SBRM levels will represent an increase over the historical levels
of observer coverage.

b. Additional coverage to address the bycatch issue described in paragraphs La and
3.a seems best obtained by expanding the portside sampling programme. Such
an approach, even if it is less reliable than using at-sea observers (and loses the
detailed haul information), can compensate by providing broader and more
extensive coverage at what appears to be lower cost. Currently the existing
portside sampling programme appears to be giving reasonable estimates of the
bycatch of pelagic species in this fishery which can be validated through
comparisons with the SBRM at-sea observer coverage.

C.

	

Addressing the issue of "slippage" (paragraphs Lc and 3.c) is more vexing and
difficult, and, as noted above, may not be adequately covered through the
deployment of additional observers. It seems to me that this issue falls into two
parts: 1) determining if there is an "observer effect" and if it exists, how
important is it; and 2) what is the composition of the released catch?

i.

	

A recent report (Palmer et al. 2007) indicates that electronic monitoring
technology (known as the "Study Fleet Pilot Program and Electronic
Logbook System") can be successfully deployed on the New England
groundfish fleet and that the information obtained was consistent with that
obtained from more traditional means. Tows which are released should be
distinguishable from those which are brought on board through electronic
means, potentially by adapting the Study Fleet technology to passively
record hauls which are not pumped. Assuming that this can be done, the
extent of the "observer effect" can be directly monitored if a large enough
cross-section of the New England herring fleet, both observed and
unobserved, were equipped with electronic monitoring technology. I
would guess (without any analysis) that this coverage proportion would
probably need to be near 50% of the active vessels.

3

FINAL: 06 DECEMBER 2008



ii.

		

The species and weight composition of the released tows will need to be
monitored by on-board observers. I do not see how this requirement can
be avoided. However, I am also not sure how big a problem this is,
considering the graph provided on page 26 of Van Atten (2008b). This

	

graph shows that the species composition of the slipped tows is 88%
Atlantic herring (although it is unclear whether this is by weight or
numbers). The remaining species categories are relatively minor and
include the less problematic species of mackerel (2.5%) and scup (5%),
thus accounting for about 95% of the released catch. Given the high
proportion of catch in the released tows which is not of concern, combined
with the relatively low frequency (<10%) of such tows, it seems that
existing levels of observer coverage should be adequate to monitor this
aspect of the released tows. This conclusion may have to be modified if it
is shown that the incidence of released tows is different (either greater or
lower) on unobserved vessels through the monitoring suggested in
paragraph 4.c.i.

5. What appears to be lacking in all this discussion is an articulation of the extent of the
problem and how best to manage it. Simply increasing the level of observer coverage
will better define the problem by increasing the precision of the estimates of bycatch
(although portside sampling could probably be used to achieve the same objective), but
will not address the actual management issues. It seems to me that there are several
approaches which could be adopted which could determine the importance of the
problem and then potentially reduce its impact.

a. The river herring issue needs analysis of the size of the population(s) being
affected by the Atlantic herring fishery. It is not good enough to simply note that
the river herring catch is "less than x% of the Atlantic herring catch", where x is
a small number. It is possible that these populations are small and that the
bycatch of these species need to be put into the context of the specific
populations being affected. The only way this can be done adequately is through
a stock assessment which evaluates the level of mortalities against the estimated
stock size. Such an analysis is particularly important for the other desirable
bycatch species such as shad and juvenile haddock so that the scale of the
bycatch can be put into correct context.

b. I note from the maps in Van Atten et al. (2008b: pp 30-33) that there may be
spatial and temporal segregation of river herring catches, with the river herring
catches occurring relatively near shore in the Oct Dec and Jan-Mar quarters. It
likely that the fisheries can be configured either in space or in time to reduce the
opportunity for making large catches of river herring. It is my understanding that
a voluntary closure with some of the herring operators has been in place over the
last two years during the mackerel season (January to April), extending from the
tip of Long Island to the northern side of Martha's Vineyard in an effort to
reduce interaction with shad and river herring. Such management measures are
an excellent example of this approach and it may be, depending on the level of
compliance, that voluntary closures can be as effective as putting such closures
into regulation. It is possible that other opportunities could be discovered for
several of the desirable species which are taken as bycatch in the herring fishery.
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C.

		

Operational guidelines could be developed to govern the incidence of released
tows. Several fisheries that I have been involved with have developed "codes of
practise" which specify under what circumstances tows (in this instance) can be
dumped. Often specifying what is and what is not acceptable can help reduce
such practises. My experience is that most fishers find that dumping fish is
undesirable and that there is agreement amongst stakeholders and management
agencies that such activity needs to be minimised. I also note that Atlantic
herring is far and away the most abundant species in these tows (page 26: Van
Atten 2008b). Therefore "best use" suggests that the frequency of such events
needs to be low.
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